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DECISIONAITD ORDER

Statem€nt of the Case

Complainant Fraternal Order of Policei\4etropolitan Police Deparnnent I-abor
Committeg ("Complainant" or "FC)P' or "IJnion") filed two (2) Unfair Labor Practice

Complaints ("Complaints') (later consolidated) against the District of Columbia Metropolitan
Police Deparffnent (Respondent" or "MPD" or "Deparhnent") and four (4) other individual
respondents. FOP alleged that MPD and the individual respondents engaged in unfair labor
practices when they resraine4 coerced, and interfered with two (2) FOP representatives'
protected union activities by interfering wrth the representatives' 40 hour-a-week union
assignments, failing to bargain in good faith about changes to the terms and conditions of those

assignments, requiring the two (2) representatives to participate in training tlrat was not required,
placing them on noo-contact status and revoking their police powers when they failed to
complete said naining, and requiring them to complete the training in order to have their police
powers reinstated. (Respondents'Exceptions,at2-3); and (Complainant's Oppositiorg at 3-4).

FOP also frled Motions for Preliminary Relief and to consolidate the cases. See
Fratemal Order af PolicefiuletroTnlitan Police Depnrtment Labor Committee v. District of
Columbia Metropnlitan Police Deprttnenr, 59 D.C. Reg. 5957, Slip Op. No. 999, PERB Case

O9-U-52 (2009); znd Fratemal Order of Police/lrrletropolitan Police Deprtment Iabor
Committeev. District of ColumbiaMetropnlitan Police Depnrtment, 59D.C. Rqg. 5969, Slip Op.
No. 1000, PERB Case 09-U-53 (2009). On or about December 23, 2W| the Board denied
FOP's Motions for Preliminary Relief, granted MPD's Motions to Consolidate the cases. and
referred the consolidated case to Hearing Examiner for Disposition. Id.

The Hearing Examiner found in favor of FOP and recommended various orders.
(Report" at 29-30'). Thereafter, MPD filed Exceptions ('Respondents' Exceptions") to the
Hearing Examiner's findings, to which FOP filed an Opposition to those Exceptions
('Complarnant' s Opposition").

tr. Background

Case 09-U-52 alleges that MPD violated D.C. Code $l-617.M(a)(1) by: l) interfering
restraining or coercing FOP Executive Ste'vrmrd Delroy Burton's ("Steward Burton") exercise of
rights guaranteed by the Comprehensive Merit Personnel Act (*CMPA'); a14 2) violating
Article 12, section 14 of the parties' collective bargaining agreement ("CBA"). (Complaint at p.

8-9, PERB Case No. 09-U-52). The Board provided a detailed summary of the specific
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allegations in FOP's Complaint in Slip Opinion 999, in which the Board denied FOP's Motion
for Preliminary Judgment Id., at3-7.

Case 09-U-53 allege ttrat MPD violated D.C. Code $l-617.0a(a)(l) by: l) interfering
restraining or coercing FOP Chairman Knstopher Baumann's ("Chairman Baumann") exercise

of rights guaranteed by the CMPA and 2) violating Article 12, section 14 of the parties' CBA.
(Complaint at p. 8-9, PERB Case No. 09-U-53). The Board provided a detailed summary of the

specific allegations in FOP's Complaint in Slip Opinion 1000, in which the Board denied FOP's
Motion for Preliminary Judgment. Id., at3-6.

The Board, in Slip Opinions 999 and 1000, granted MPD's motions to consolidate the
trvo (2) cases and referred the matter to a Hearing Examiner for disposition. FOP v. MPD,
supra, Slip Op. No. 999 at p. 10, PERB Case 09-U-52; and FOP v. MPD, supra, Slip Op. No.
1000 at p. 10, PERB Case 09-U-53. The resulting Hearing was held at the PERB's offrces on
April 14, 2010. (Reporq at 3). The Hearing Examiner issued her Report and Recommendations

('Report') on September 28,2010. Id., at I and 30.

A. The Hearinq Exarniner's Report

In the R"potL the Hearing Examiner rejected MPD's argument ttrat the CMPA does not
give the PERB jurisdiction over individuals acting in their official capacity. (Repott, at n. 2-4).

The Hearing Examiner notd that D.C. Code $1-617.04(a) prohibits "not only the Deparbnenl
but also its agents and representatives, from committing unfair labor practices." Id., at n. 4
(emphasis in original). The Hearing Examiner reasoned that "[s]ince the individuals named as

Respondents in the instant case clearly are agents or representatives of the Department, they are

subject to the Board's jurisdiction." .Id.

The Hearing Examiner then summarized the parties' arguments and the chronological
record of events, after which she narrowed the issue of the cases down to two (2) 'threshold'
legal questions: l) uzlrether the PERB has jurisdiction over the cases, and 2) if so, whether MPD,
motivated by anti-union animus, "retaliated against Steuard Burton and Chairman Baumann for
the [sld union activism by placing them on no-contact status and revoking their police powers,

thereby interfering, restraining or coercing them in the exercise of rights guaranteed them under

[D.C. Code $1-617.04(a)(l)] of the CMPA." Eeport, at l3).

Addressing the question of Jurisdiction, the Hearing Examiner rejected MPD's argument
that the PERB lacks jurisdiction because FOP's allegations arose out of Articles 9 and 12 of the
parties' CB,A" and are therefore purely contractual. Id., at 14. MPD argued that the PERB
lacks jurisdiction to resolve the contractual cases 'oeven when that same violation offends the
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CMPA." Id., at 14. MPD relied onFraternal Order of Police/fuIetropolian Police Deryrtment
Labor Committee v. District of Columbia Metrapolitan Police Depnrhnent, et a1.,59 D.C. Reg.

6039, Slip Op. No. 1007 at p. 8, PERB Case No. 08-U-41 (2009), which holds that: 1) "wtrere

the parties have agreed to allow their negotiated agreement to establish the obligations that
govern the very acts and conduct alleged in the complaint as statutory violations of the ClrIPd
the Board lacks jurisdiction over the complarnt allegation"; and 2) if the Board must interpret a

contactual obligation in order to determine whether or not a non-contractual, statutory violation
has been committed the Board will dder the matter to the parties' grievance and arbitration
procedures. /d. MPD further reasoned "the PERB is without jurisdiction to consider this matter
since [Articles 9 and 12] govern the 'very acts and conduct alleged in the complaint."' 1d.

The Hearing Examiner found that PEITB has jurisdiction over FOP's allegations arising
under Article 9 of the parties' CBA, Id. TheHering Examiner contended that *the terms of that
provision are unambiguous and require no interpretation." Id.; andFOP v- MPD, supra, Slip Op.

No. 1007 at p. 8, PERB Case No. 08-U-41. In additioq the Hearing Examiner found that when
MPD unilaterally began requiring officers assigned to full-time union positions to complete 32
in-service training hours each year, it violated an established past practice that exempted full-
time union officers from said training. Id., at 4-10, and 14-15 (citing District Council 20,

American Federation of State, County, and Municipl Emplolrees, Locals 1200, 2776, 2401 and
2087 v. District of Columbia Government, et. al.,46 D.C. Reg. 6513, Slip Op. No. 590 at p. 9,

PERB Case No. 97-U-15A (1999)). The Hearing Examiner reasoned that it is "well settled that a
past practice becomes an unwritten term and condition of employment ttrat is not flimited] by
related statutory rights." Id., at 15 (citing District Council 20, AFSCME, Locals 1200, 2776,

2401 and 2087 v. D.C. GovT, et. aI., supra, Slip Op. No. 590 at p. 9, PERB Case No. 97-V-
l5A). The Hearing Examiner contended that anployers are obligated to "observe these
unnnitten terms" and that making "unilateral changes [to such terms ..- violates the employer's]
duty to bargarn, thereby constituting an unfair labor practice under the CMPA." The Hearing
E:<aminer concluded thal "[c]onsequently, the PERB retains jurisdiction over [FOP's allegations
under Article 9 of the Frties' CBAI." Id.

The Hearing Examiner found that PERB also has jurisdiction over FOP's allegations
arising under Article 12 despite the provisions of Article 4, which governs management rights.

Id-, at 15-16. The Hearing Examiner stated that *the Deparhnent's argument [that Article 4
empowers it to engage in the very acB allegedl does not address the pivotal issue in this case:

that is, whether the Deparfrnent's primary motive in placing the Union leaders on non-contact
status and revoking their police powers was to retaliate against them for their union activities."
Id. (ciing Office of the District af Columbia Controller v. Frost,638 A.2d 657 at 665-66 (D.C.

1994) (holding that the PERB is the exclusive forum for claims of reprisal involving District of
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Columbia govemment agencies). The Hearing Examiner reasoned thag "'[g]iven this ruling, it
follows that PERB retains jurisdiction over this matter," Id.

MPD contended that "its management right to 'direct employees of the agencies' to
'maintain effrciency of the District government operations entrusted to them' is a reserved

management right guaranteed both by [D.C. Code $1.617.08 (governing management rights)l
and [Article 4 of the CBAI.'" /d. MPD cited a string of Federal Iabor ll4anagement Relations

Act ("FLRA") casm in support of its positions. Id. The Hearing Examiner stated that because

there is no PERB precedent on this question, she would "consider case law established by other
labor authorities such as the F[,RA." Id., at n. 17 (citing District of Columbia Department of
Consumer and Regulatory Affairs v. American Federation of Government Workers, Local 2725,

59 D.C. Reg. .5392, Slip Op. No. 978 at p. 4, PERB Case 09-A-01 (2009) (intemal citations

omitted)).

The Hearing Examiner noted that the FLRA cases MPD cited instruct that "the

assignment of job-related training drning duty hours constitutes an assignment of work." Id.
(citing National Treasury Employees Union and U.S. DeTnrtment of the Treasury, Bureau of
Alcohol, Tobacco and Firearms, 45 F.L.RA. 339 at 357 (1992) (internal citations omitted)).
The Hearing Examiner noted that MPD cited other cases "which provide that Union offrcials are

not exernpt from such training." Id., at 16-17 (citing National Treasury Employees (Jnion and
Intemal Revenue Service, 17 F.L.RA. 379 at 381 (1985) (internal citations omitted)). The
Hearing Examiner stated that *FLRA precedent also supports the Departrnent's contention that
the right to assign work encompasses decisions as to the type of training to be assigned and the
frequency and duration of that training." Id., at 17 (citing International Plate Printers, Die
Stampers and Engravers Union of North America, AFL-CIO, Local 2 and Department af the

Treasury, Bureau of hgraving and Printing, Washington D.C.,25 F.L.RA. 113 at l2l (1987)
(internal citations omitted)). Relying on these cases, the Hearing Examiner stated that MPD
"correctly contend[s] that these precedents support its position that its General Orderr,
supplemented by Teletypes setting the dates and topics [of classes] such as ASP/AED/CPR2, to
be covered in the 2008 tainings, constituted job-related training within the compass of its
management righ* mandate."' Id. MPD argued that, in light of these precedents, "placing

Chairman Baumann and Steward Burton on non-contact status and rwoking their [police powers

were] not actions taken pursuant to Article 12, section 14 as the FOP contends," but rather the
actions were taken "in furtherance of [MPD's] right to ensure that all employees, including FOP
offrcials[,] attend mandatory in-service training." 1d.

1 General Order 201.30, issued on July 27 ,200I, requiring that swom officers attend 40 hours Qater reduced to 32)
of mandatory yearly training. (Report, at 5).

' ASP = Extendable Baton; AED : Autornated External Defrbrillations; and CPR = Cmdiopulmonary Resuscitation.
(Report, at6-7).
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The Hearing Examiner stated that vfiile "MPD clearly is on firm ground in maintaining

that it is obligated to provide annual training for employees, ... neitler [D.C. Code $5-107.02]3
nor the 2001 [General Order] mentions the type of program that should be offered nor where it
could be taken." 1d. The Hearing Examiner argud that none of the cases MPD cited addressed
"the precise problem here: that is, howto reconcile management's non-negotiable right to require

training for all employees with Article 9 stating turequivocally that the Union Chairman and his
designee, the Steward, "gb4!&gg[itlec[ to use up to ... 40 horns each week for the purpose of
carrying out... [their] representational responsibilities... ." Id-, at 17-18 (emphases in original).
The Hearing Examiner continued "[n]or do the [cited cass] address the question of how to
reconcile an agency's ostensibly non-negotiable right to assign work (or to 'direct employes as

authorized by [D.C. Code $1-617.08]) with a past practice that exempts the Chairman and

Executive Sterryard from attending in-service training." Id- at 18.

The Hearing Examiner fotrnd that MPD was not entitled to invoke its management rights
to justify its unilateral termination of bargaining discussions with FOP over thse issues in
December 2009. Id., at 18-19. Relyrng on District of Columbia Fire and Emergency Medical
Services Department and American Federation of Govemment Employees, Local 3721, 54 D.C.
Reg. 3167, Slip Op. No. 874 at 8-9, PERB Case No. 06N-01 (2007), in which "the Board
offered [a] balancd syntheisa of [the application of D.C. Code $1.6lZ.OA(a-t)5] to management

rights," the Hearing Examiner reasoned that when MPD agred to bargain with FOP over the
implementation and effects of its mandatory in-service taining progmm, and when it invited
FOP to submit proposals, and finally when it submitted its own counter-proposal, "the
Department waived its right to claim defend [sic] its termination of bargaining by asserting its
management rights." 1d. The Hearing Examiner concluded that *for all of [these] reasons ...

the PERB has Jurisdiction over this matter." 1d.

Addressing the second "threshold" qustion of whether MPD, motivated by anti-union
animus, retaliated against FOP by placing Steward Burton and Chairman Baumann on non-

t "The D"partment shall implement a program of continuing education for its su'orn members, which shall consist of
a minimum of 32 hours of training each year."
4 "1t1le Board makes &e following observations regarding management rights under the 2005 amendment: (l) if
management has waived a rnanagement right in the pasr (by bargaining over tlrat right) this does not mean that it has
waived that right (or any other management right) io uoy subsequent negotiations; (2) management may not
repudiate any previous agreement concerning management rights during the term of the agreement; (3) nothing in
the statute prevents management from bargaining over management rights listed in the statute if it so chooses; and
(4) if management waives a management right cunently by bargaining over it, this does not rnean tlat it has waived
thet right (or any other managernent right) in future negotiations. The Board finds that D.C- Code $1617.08(a-l)
(Supp. 2005), as clarified by the legislative history, dsss n6thing more than codifu the Board's prior holdings with
respect to manrgement nghts'permissive subjects of bargaining." D.C. Firc and EmergencyMedieal Sewices
Dep't andAFGE, Lacal3T2l,sapra, SlipOp. No. 874 at 8-9, PERB CaseNo.06-N41.
) "An act, exercise, or agreement of the respecft'e personnel authorihes (managenent) shall not be interpreted rn
any rurnner as a waiver of the sole management rights confained in subsection (a) of this section"
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contact status and revoking their police powers in violation of the CI\@A" the Hearing Examiner

applied the burden-shifting analysis adopted by the National I-abor Relations Board n Wright
Lineand Bemard R l-amoureux,25l N.L.RB. 150 (1980). Id., at 19-20 (citing Charles

Bagenstone and Dr. Joseph Borowski v. District of Columbia Public khools,38 D.C. Reg.

4154, Slip Op. No. 270 at p. 8, PERB Case Nos. 88-U-33 and 88-U-34 (1991)). The Hearing

Examiner explained the test as follows:

In accordance with the Wright Line arlolytic framework, the Complainant
bears the burden of presenting suffrcient evidence to establish a prima
facie case showing that the deparnnent knew of the Chairman's and
Steurard's protected union activities and that the Respondents were
motivated by union animus to take retaliatory actions that adversely
affected the FOP leaders. Once such evidence has been adduced, the
burden shifts to the Respondents to demonstrate that its conduct has a
legitimate purpose and that it would have treated the FOP Chairman and
Executive Steqard in the same manner even in the absence of their
protected conduct. Id., atlA.

Applying this test the Hearing Examiner stated that FOP "clearly has no diffrculty in
showing that the Chairman and Steward were deeply engaged in union activities that were well
known to the MPD's senior offrcials." 1d. Furthermorg the Hearing Examiner found that "FOP

also presented suffrcient evidence of the Respondents' animus that allegedly led to a series of
actions," uihich the Hearing Examiner summarized as: l) MPD's issuance of a PD Form 62E
('PD 628')u to Chairman Baumann in 2008, despite the findings of MPD'S own internal

investigative reports? which stated that the Chairman and Steward had not been required to
attend in-training programs between 2000-2006, and which recommended that no action be taken

against them, 2) MPD's unilateral imposition of a new "performance plan for Union personnel

that required the FOP offlrcials' attendance at all [in-service] training programs, obliged the

Union to submit reports regarding the number of representational activities undertaken each

week, authorized the l^abor and Employment Relations Unit [("LERLI')] to oversee the Union
offrcials' compliance with the performance requirements" and eliminated "exceeds expectations"
ratings from the plans, which ratings are often required for promotions; 3) MPD's denial of

o Performance l\danagement SystemDocumentationFor4 similar to a uritten warning.
' Three (3) reports: the fust was a Memorandum, dated July 7,2008, from Lieutenant Linda S. Nischan to MPD
General Cormsel Terrence D. Ryutr" containurg MPD's Final Inrnstigative Report conceming Chairman Baumarm's
failure to conrplete his 2007 amual in-service training requirements; the second was a Memorandum, dated
November 5,2009, from Lieutenant Linda S. Nischan to MPD General Cormsel Terrence D. Ryan through MPD
Acting Director Mark Viebrney'er, containing MPD's Final Investigative Report conceming Steward Burton's failure
to attend the 2008 ASP/AED/CPR portions of MPD's in-service training program; and the third was a
Memorandum, dated November 5,2009, from Lieutenant Linda S. Nischan to MPD General Comsel Terrence D.
Ryan through MPD Actirg Director Mark Viebmeyer, containing MPD's Final Investigative Report coneenring
Chairman Baumann's failwe to attend the 2008 ASP/AEDICPR portions of MPD's in-service training program.
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certain union offrcials' 2009 requests for leaves of absence to attend "conferences where haining
programs pertinent to union responsibilities were offered" despite having approved similar
requests previously; 4) MPD's unilateral termination of bargaining discussions with FOP when
FOP frled an unfair labor practice complaint against MPD after the parties' first meeting on

December 3,2@9; 5) MPD's filing of a complaint against FOP in lune 2009 alleging that since

20A6, Steurard Burton and Chairman Baumann had engaged "in a pattern and practice of filing
an excessive number of frivolous unfair labor practrce complaints" against MPD; 6) MPD's
finding that of the 136 officers who had not completed their 2008 in-service fiaining
requirements, only Steward Burton and Chairman Baumann had failed to complete their
ASP/AED/CPR raining requirements; 7) MPD's receipt of a request by FOP to investigate why
Chief Cathy Lanier ("Chief Laniet'') failed to attend a training program despite having
previously registered for it; 8) MPD's decision, "r,rrithout merig" to place only the Chairman and

Steward on non-contact status and revoke their police powers for failing to complete the requird
ASP/AED/CPR rainings; and 9) MPD's revocation of a prior-granted authorization for Steward

Burton and Chairman Baumann to address District I offrcers on a certain date after the Chairman
and Steward informed MPD that they could not attend a taining session being held on that same

date; as well as the findings of MPD's internal investigative reports from November 5, 2009,
which concluded that MPD was "not authorized to focus solely on the officers who failed to
complete only the IASPiAED/CPR] fraining requirements of the in-service training or [to] take
the unprecdented action of placing them on non-contact status and revoking their police
powers." Id., at 2l-22. Based on this summary, the Hearing Examiner concluded that FOP
"presented sufficient widence to support a primafacie case that the MPD was motivated by anti-
union animus [and that it took] retaliatory actions against the FOP Chairman and Steward in
reprisal for their union activism." Id., at22.

The Hearing Examiner rejected MPD's claim that rquiring Steuard Burton and

Chairnran Baumann to comply with newly-composed perfiormance plans and having them report
to the General Counsel of LERU were proactive e>rercises of MPD's management rights in
accordance with Article 4 of the CBA. Id. The Hearing Examiner found that MPD failed to
comply with Article 27, which "plainly states that 'the existing ...Performance Rating Plan shall
remain in effect unless the Deparrnent provides the Union with notice of any proposed

change(s)."' Id The Hearing Examiner quationed MPD's decision to have TFRU's General

Counsel evaluate the Chairman and Steward because the General Counsel was someone who
"was very likely to oppose the union in litigation." Id. Moreover, the Hearing Examiner found
that conducting performance evaluations of offrcers assigned to full-time union positions is

analogous to conducting "surveillance of their union dutis," which is a "well-settted violation of
[D.C. Code $1.617.04(a\1." Id., at22-23 (citing Consolidated tulison Co. of New York, Inc. et aI.

v. National Labor Relations Board, et a1.,305 U.S. 197 (1938)).



Decision and Order
PERB Case Nos. 09-U-52. 09-U-53
Page 9

The Hearing Examiner found that MPD's focus "on records that identified only four [(a)]
offrcers who had not attended training in three [(3)] specific areas in order to justifu subjecting
them to extraordinary disciplinary m@sures," and its decision to sanction only the Chairman and

Steward provided sufiicient cause to conclude that MPD's actions were motivated by an anti-
union animus. Id., at 23. The Hearing Examiner reasoned "[t]here is no way to justi$ these

actions other than to recognize that they were reprisals fueled by [anti-union] animus and

intended to curtail the "Chairman's and Steward's protected rights." Id. Per the Wright Line
tes! the Hearing Examiner then shifted the burden to MPD to present legitimate business

purposes for its actions. .Id.

The Hearing Examiner conceded that MPD had a legitimate business purpose in requiring
that its ofFrcers "receive training in programs that relate to the very duties they may be called
upon to perform," but further noted that "neither [D,C. Code $5-107.021 nor the General Order
mention the type of programs that should be given, nor when they should be taken." Id., at24.

The Hearing Examiner again noted that the FLRA cases MPD cited did not address how
to reconcile rnanagement's right to assign work with the Chairman's and Ste'rrrard's rights "to
pursue their representational responsibilities for up to 40 hours each week." Id., at 25. The
Hearing Examiner noted that none of the cases MPD cited involved a past practice "that entitled
union officials to decide when and if they would participate in such training." 1d. The Hearing
Examiner concluded that "the relevant facts recited in [the FLRA] cases [MPD cited] differ
significantly from those in the instant case and therefore, are not persuasive." 1d. The Hearing
Examiner stated that while she believed MPD's interest in providing training to its police officers
was "undoubtedly genuing" MPD's "professed need to include two [(2)l specific officers in a
3,500 police force in that training who are not directly involved in traditional police work would
be more convincing if there was less evidence of an intent to retaliate against them for their
aggressive defense of the FOP's protected rights". /d.

The Hearing Examiner rejected MPD's justifications for placing the Chairman and

Steuard on non-contact status and revoking their police powers stating that MPD's arguments

were "lackittg in merit " /d. The Hearing Examiner found that the paper trail presented by the
parties at the hearing demonstrated MPD had a "keen interest in pinpointing the Chairman's and
Steurard's failure to attend training." Id. The Hearing Examiner found that of the 136 offrcers
who had not completed their 2009 in-service training requirements, MPD "cherry-picked only
those who had not attended ASP/AED/CPR taining." Id. The Hearing Examiner found that it
"was not coincidental that only [four (a)] names appeared on [that shoner "cherry-pickd"] list-
Chairman Baumann" Steunrd Burton[,] and two [(2)] othen whose names were mistakenly on
the lisq but suffered no sanctions." Id-, at25-26. In support of these findings, the Hearing
Examiner relied on MPD's own internal investigative reports which found MPD had no authority
to segregate the ASP/AED/CPR portions of the taining requirements or to revoke the police
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powers of the union leaders who failed to complete thenU and that MPD acted "arbifrarily'' when
it did so. Id. Although MPD claimed that the decisions to discipline were made solely by
Assistant Chief of Policg William Robinson ("4.C. Robinson") and were not sanctioned by
MPD managemen! the Hearing Examiner found thal "as a senior official with the MPD, A.C.
Robinson's actions are attributable to the Deparhnent." Id., at 23. Further, the Hearing
Examiner found that bcause A.C. Robinson emailed an outline of his intended actions to Chief
Lanier and other senior Depar&nent officials prior to implementing them, to which no

Deparhrcnt offrcials voiced any objections, the Department could not reasonably claim it was

not aware of the actions or that it did not sanction them. Id., at23 and26.

The Hearing Examiner found that the acts of revoking the Chairman's and Steward's
police powers and stripprng them of their service wenpons were unprecedented and unjustified.
Id., at 26-27. The Hearing Examiner noted that MPD Assistant Chief of Police Alfred Durham
("A.C. Durham") testified that this instance "was the only time in his 2l years with the MPD that
he knew of anyone ufto had their police powers revoked for failing to attend in-service training."
Id., at 26. The Hearing Examiner noted that Article 12 of the parties' CBA reserves the placing

of officers on non-contact status "for those 'pending investigation of the use of deadly force... "'
and further provides that "when an offtcer is placed [on] non-contact status, he or she shall not
automatically be forbidden to carry his authorized weapon unless one [(1)] of four [(a)]
potentially threatening conditions was pr€sent" Id., at 26-27 (quotrng Joint Exhibit l2). The

Hearing Examiner found that Chairman and Steward "met none of these conditions" and that
*MPD did not comply with the conditions that would justify appropriating the union of,ficials'
service revolvers." Id., at27. T\e Hearing Examiner found that MPD's reliance on the internal

security provisions of Article 4 rather than Article 12 to justifu stripping the Chairman and

Steward of their service weapons was "misplaced" because MPD failed to prsent any evidence
"to suggest that Chairman Baumann and Steuard Burton posed a threat of any kind." Id. The
Hearing Examiner contended that even if, arguendo, MPD had been justified in stipping the
Chairman and Steuard of their weapons, MPD still offered no "legitimate r€{$on to explain the
confiscation of the Chairman's and Stevrard's badges, identification cards and numeric plates on

their caps-" Id., at27-28.

The Hearing Examiner rejected MPD's argument that it had a right to direct the full-time
union offrcials to attend training because MPD's own internal investigative reports found that it
had been MPD's past practice to exempt the union officials from such training. Id., at 28. The
Hearing Examiner noted that the evidence showed that approximately 65 other officers had

failed to complete their in-service training requirements, but none except the union offrcials were
placed on non-contact status or subjected to the revocation of their police powers. Id. The

Hearing Examiner noted that none of the MPD offrcials who testified could identi$r what in-
sewice training classes had been attended or completed "by police lieutenants and other
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management ofiicials."' "1d. Based on these findings, the Hering Examiner concluded that the

Chairman and Steuard were "stigmatized for conduct that was ignored" in other officers and

management officials. Id- T\e Hearing Examiner reasoned that MPD's "disparate treatment of
the FOP leaders undermines the Deparunent's claim that its actions were taken for legitimate
reasons" and instead "compels the conclusion that the Deparhnent's retaliatory treatnent of the

Chairman and Chief Steward was motivated by [anti-union] animus." 1d.

The Hearing Examiner concluded thag "[b]ased on the record as a u*role, ...the
predominant motive for the Respondents' unprecedented and unilateral actions in its treatrnent of
the Union officials [was to] retaliate for their assertive activism on khalf of the FOP and its
members" and that MPD "would not have pursued the same course ... in the absence of the

union activity." Id. The Hearing Examiner found that FOP met its burden of proving, by a
preponderance of the evidence, that the MPD "engaged in retaliatory conduct in an effort to
interferg restrain or coerce FOP Chairman Baumann and Executive Steward Burton in
exercising their protected rights, thereby violating [CMPA section 1.617.0a{a)1." Id., at 29. The

Hearing Examiner further found that by taking these "unprecedented unilateral and unjustified
actions against the Union's elected leaders, Respondents sent an in terrorem [sic] mesage to the
FOP members that the exercise of protected rights was disfavored and in this way, interfered,

restrained and coerced them in violation of [CMPA section 1.617.M(a)]." Id. The Hearing
Examiner noted that all of the findings in her report were "[b]ased on the entire record in this
proceeding, including oral and documentary evidence, my observation of the witresses'

demeanor[srbl, and the parties' able post-hearing briefs." Id. , at 3.

The Hearing Examiner recommended that PERB order the MPD and ir agents and

representatives to: l) cease and desist from interfering with, restraining or coercing Chairman
Baumann and Steward Burton in the exercise of their protected .ights; 2) cease and desist from
taking retaliatory actions against Chairman Baumann and Steward Burton; 3) expunge the
negative items from Chairman Baumann's and Steuard Burton's personnel fils related to their
absence from the 2008 in-service training programs, as well as anything related to their having

been placed on non-contact status and/or the revocation of their police powers; 4) cease requiring

Chairman Baumann and Steward Burton to attend in-service training for the balance of the
parties' CBA without first bargaining with FOP about the implementation and effects of their
attendance; 5) pay FOP's reasonable costs associated with the consolidated proceeding; and 6)
notifu PERB of the steps it is taking to implement the Board's order within thirry (30) days of
receMng the Board's order. Id., at29.
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B. MPD's Exceptions

MPD challenged the Hearing Examiner's findings *that PERB has jurisdiction over the
individual respondents, that PERB has jurisdiaion over the consolidated complaints, ttrat [FOP]
made a pima facie case of retaliation, and her award of costs." (Rspondents' Exceptions, at I ).

MPD argued that the PERB does not have jurisdiction over the individual respondents in
these matters because "it is a basic tenet of agency law that the actions of an agent within the
scope of his employment are imputed to the principal," and it is "redundant and unnecessary to
also sue the individual agents in their official capacities." Id. (citing Fraternal Order of
Police/Itrfetropolitan Police Departrnent Labor Committee v. District of Columbia Metropolitan
Police Deprtment, 37 D.C. Reg. 2704, Slip Op, No. 242 at p. 4, PERB Case No. 89-U-07
(1990). MPD contended that because the Hearing Examiner found that the individual
respondenB "were acting as officials of the Metropolitan Police Deparhnent,"' the Hearing
Examiner's finding should be rejected. Id., at 4-5.

In response to the Haring Examiner's finding that PERB has subject matter jurisdiction
over these cases, MPD primarily took issue with the Hearing Examiner's findings that "the
Department had waived its management right to direct employees to attend naining and that the
subject of these consolidated complaints was not covered by the parties' labor agreem*rt" Id.,
at 5.

MPD contended that it had the o<press right to operate the Deparuneng direct its
employees, and maintain the efficiency of the Deparrnent under both the CMPA and the CBA.
1d. (citing D.C. Code $l-617.08 and Article 4 of the CBA). MPD noted that D.C. Code g1-

617.08(a-1) ernphasizes that an "acl exercise, or agreement of the respective personnel

authorities shall not be interpreted in any manner as a waiver of the sole management rights
contained in subsection(a)." Id.

As it did at the Hearing, MPD relied on FLRA precedent to support its contentions that:
l) requiring the union officials to fulfill faining requiranents constituted an assignment of work
in accordance with its non-negotiable management rights; 2) it was well within its righ* to
narrow the training requirements down to just the ASP/AED/CPR classes; and 3) as police
offrcers first, the union offrcials were not exempt from such requiremen8. Id., at 6-9 (citing
Nat'l Treasury Employees Union and ATF, supra,45 F.L.R.A. 339 at 357; Int'1. Plate Printers,
Die Snmpers and Engravers Union and Dep't. of the Treasury, Bureau of Engraving and
Printing supra,25 F.L.RA. ll3 at 127; Nat'l Treasury Employees Union and IRS, supra, 17

F.L.RA. 379 at 381); and National Association of Agriculture Employees and United States

Deparhnent of Agricalure, Animal and Plant Inspection Service, Washington, D.C.,48 F.L.RA.
1323 at 1327 (1994) (intemal citations omitted); see also D.C. Code $5-115.03, and 6A DCMR $
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200.4 ("[m]embers of the force shall be held to be always on duty...; shall always be subject to
orders from the proper authorities...; and [being] off duty shall not [... relieve] them from the
responsibility of taking proper police action in any matter coming to their attention requiring that
action")). MPD reasoned that these precedents are "clear" and that "union officials cannot refuse
to accept a work [o. training] assignment" because the assignments stemmed from
management's non-negotiable rights regardless of FOP's "dmands for bargaining both
proceeding and subsequentto the events in this case." Id., at8.

MPD argued that the Hearing Examiner's finding that MPD waived is right to assert its
management rights when it agreed to engage in impact and effects bargaining was "wrong as a

matter of law." Id., at 9-10. MPD reasoned that although it was "legally obligated to bargain
the impact and effects of the exercise of a management righL" the "portion of [D.C Fire and
Emergency Medical Services l)ep't. and AFGE, Local 3721, supra, Slip Op. No. 874 at 8-9,
PERB Case No. 06-N-01] cited by [the Hearing Examiner] had nothing to do with impact and
effects bargaining [sic] but instead governs bargaining over substantive nranagement rights." /d.,
at 10. MPD argued that "[t]his distinction is crucial since there is no evidence anywhere in the
record... that the Deparunent agreed to bargain over its substantive right to direct employees,
including union officials, to attend statutorily-required training." Id. MPD asserted that it
agreed "to imlmct and effects bargaining onry-' and that it was careful not to engage in ary
discussions concerning its substantive rights to direct its employee. 1d. (emphasis in original,
internal citations omitted). MPD concluded that "[a]s such, [the Hearing Examiner's] conclusion
that the Departnnent waived this management right must be rejected." Id., at l0-11.

MPD argued that PERB lacks jurisdiction over this matter because the allegations stem
from Articles 9 and 12 of the parties' CBA, and "[i]t is well settled that PERB does not have
jurisdiction over alleged contractual violations, even if those conractual violations also
constitute violations of the CMPA." Id., at ll (citing FOP v. MPD, et al., supra, Slip Op. No.
1007 at p. 8, PERB Case No. 08-U-41). MPD contended that despite finding that the parries'
CBA was "unambiguous" and "required no interpretationl,]" the Haring Examiner erroneously
engaged in "a{ra-judicial interpretation[sJ" of the contract to reach her conclusions. 1d., at 11-
12.

MPD argued that the Hearing Examiner emphasized only the contractual provisions she

found to be most relevant and ignored other parB that MPD contended were equally important.
Id., at 12, Specifically, MPD claimed that the Hearing Examiner focused on "shall be entitled'
and "each week for" in Article 9, but rgnored the "up to" clause that indicates the union ofiicials
might sometimes, as they did with their semi-annual firearms in-service training requirements,
dedicate less than 40 hours a week to their union responsibilities and therefore have suffrcient
time to attend their other in-service faining classes. "Id. Similarly, MPD argued the
Hearing Examiner "failed to mention the portion of [Article 12] that provides a member may
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continue to carry his or her weapon 'if he/she so requests."' fd. MPD did not allege that the
union officials made such requests, or that the requests would have been granted if they had. Id.,
at 12-13. Rather, MPD contended that the Hearing Examiner erred when she failed to mention
the existence of this provision in her findings and rryhen she failed to discover whether the union
officials had availed themselves of the option it afforded. Id. Further, MPD argued ttrat the
Hearing Examiner failed to consider trvo (2) of its exhibits8 showing its past featment of other
offrcers in similar situations. Id., at 13.

MPD asserted that, based on these arguments, the Hearing Examiner's "recommendation

that the Board has jurisdiction over these matters and her rnterpretations of the parties' CBA
should be rejected." .Id.

In regard to the Hearing Examiner's finding that FOP established a prima facie case of
retaliatioq MPD presented counterarguments to the nine (9) items the Hearing Examiner listed
in her summary of the evidence FOP presented at the Hearing to dernonstate MPD's history of
animus againstthe union officials. Id.,at l3-16.

First, MPD contended that the Hearing Examiner erred because it issued a PD 62E only
to Chairman Baumann, and not to Steward Burton as the Hearing Examiner stated. Id., at 13-14.
Furthermore, MPD asserted thatthe Hearing Examiner's statementthattheterm "PD Form 62E'
app€ars in the discipline section of the parties' CBA was inaccurate and that the term does not
appear anywhere in the CBA. Id., at 14. As suc[ MPD asserted that issuing a PD 62E to
Chairman Baumann for failing to complete his 2007 in-service faining requirernents was within
its rights to manage employee performancg and that as such, "cannot constitute evidence of
animus." 1d.

MPD contended that amending the union officials' performance plans was within its
nranagement rights and therefore cannot be evidence of anti-union animus. Id. In regard to the
Hearing Examiner's statement that MPD's denial of the union officials' requests to attend a

conference in 2009 constituted evidence of anti-union animus, MPD asserted that there'was "no
citation to any evidence in the record to support this conclusion," and that *[w]ithout more
information or analysis from the Examiner, this factor cannot be considered evidence of
animus." 1d. Further, MPD averred that there was no basis for the Hearing Examiner to rely on
MPD's June 2009 Complaint against the FOP as evidence of animus because it was well within

8 Joint Exhibit 6l is a grievance filed by Ollicer Charles Fultz ('Otlicer Fultz') on October 31, 2006, alleging that
MPD violated Article 12 of the CBA when it stripped Officer Fultz of his service weapon urhen he was placed on
non-contact status despite his request that he be allowed to retain it.

Joint Exhibit 62 is MPD's response to Offrcer FulE's grievance, in wtich the deparhent statcd that it had no record
of Officer Fultz's request to retain his weapon wtile on non-contact status and that he should direct his reqgest to
the Chief of Police.
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MPD's right to file the complaing and because the facts and allegations of that case are not at
issue in the instant matter. Id., at 15.

MPD argued that the Hearing Examiner's reliance on events that occured after the
Complaints were filed should be rejected. Id., at 14-16. For example, MPD argued that the
Hearing Examiner's reliance on MPD's discontinuance of bargaining discussions in December

2009 should be rejected because "the ret'erenced events occurred some [tive (5)] months after the
events giving rise to these consolidated cases, and therefore cannot be considered evidence of
animus relevant to the events complained of in July 2009." Id., at 14-15 (emphasis in original).
Similarly, MPD stated that its withdrawal of the Chairman's and Steward's authorization to
speak to District I officers on a certain date occurred in December 2009, and likewise cannot be

considered evidence of animus relevant to the allegations raised in July 2009. Id., at 16. MPD
also urged PERB to reject the Hearing Examiner's reliance on MPD's investigative reports,

rryhich found fault in MPD's actions concerning the Chairman and Steward on the basis that the
reports were issued after the filing of FOP's Complaints and "cannot retroactively be applied as

evidence of animus." -Id.

MPD argued that the Hearing Examiner "provides no analysis or explanation as to why
the Deparnnent's decision to revoke the police powers of the only two [(2)] members on the
entire Department who failed to complete the [ASP/AED/CPR] training[s].by the deadline

constitrtes evidence of animus." Id., at 15. MPD objected to the Hearing Examiner's reliance on
Steward Burton's letter asking MPD to investigate why Chief Lanier failed to attend a training
class because "she again provides no explanation of the relevance of this letter or how Executive
Steurard Burton's decision to deliver this letter to Lieutenant Nischan had any bearing
whatsoever on animus." Id.

In regard to the Hearing Examiner's reliance on MPD's rwocation of the Chairman's and
Steward"s police polvers as evidences of animus, MPD argued that "[revokittgl a member's
police powers is well within management's right and whether or not it was done for improper
reasons is the ultimate issue in the case and cannot be characterized as evidence of animus." .Id.,

at 15-16. Based on all of these reasons, MPD asserted that the Hearing Examiner's finding that
FOP establishd a prima facie carse of retaliation should be rejected . Id., at 16.

I,asq MPD excepted to the Hearing Examiner's recommendation to award costs and

argued that the Hearing Examiner's findings failed to establish that MPD's claims or positions

were "wholly without merit'" and "undertaken in bad faith" such that it was in the "interest of
justicd'to award costs, as required by AFSCME, District of Columbia Council 20, Loul 2776 v.

District of Columbia Delnrnnent of Finance and Revenue, 37 D.C. Reg. 5658, Slip Op. No. 245,
PERB Case No. 89-U-02 (1990). Id., at16-17.
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C. FOP's Response-to MPD's Exqentions

In its opposition brief to MPD's exceptions, FOP urged PERB to sustain the Hearing

Examiner's frnding that PERB has jurisdtction over the individually named Respondents.

(Complainant's Opposition, at 4-6) (citing FOP v. MPD, supra, Slip Op. No. 1007 at p. 8, PERB

Case No. 08-U-41; and Fraternal Order of Police/AIetroTnlitan Police Department Labor
Committee, et al. v. District of Columbia Metropolinn Police Deprtment, et a1.,32 D.C. Reg.

4530, Slip Op. No. l16, PERB CaseNo. 84-U-02 (1985)).

FOP argued that the Hearing Examiner's waiver analysis under D.C. Fire and Emergency

Medical Services Depl. and AFGE, Local 3721, supra, Slip Op. No. 874 at 8-9, PERB Case No.
06-N-01 was distinguishable from the cases cited by MPD because it did not constitute a finding
of an unfair labor practice, but was instead applied to reject MPD's defense, and "to support

[the Hearing Examiner's] conclusion that .". there was retaliatory interference [under the Wright
Iine framework] ." Id., at G7. FOP noted that MPD concedd it had an obligation to engage in
impact and effects bargaining, and asserted the Hearing Examiner properly found that MPD did
not fulfill that obligation. Id.

In response to MPD's assertion that it did not waive its substantive right to direct the

union officials to participate in specific trainings, FOP contended the Hearing Examiner

correctly found that when MPD invited FOP to submit proposals and then presented a

counterproposal, it began the bargaining process and was thereafter required to continue in that
process in good faith. Id., at 12. As a resulq MPD could not then in good faith unilaterally
terminate the bargaining process by asserting its management rights. Id. (citing D.C. Fire and
Emergency Medical Services Dep't. and AFGE, supra, Slip Op. No. 874, PERB Case No. 06-N-
0l), In additioq FOP argued it was "not material" that the bargaining in question was impact

andeffectsbargainingasopposdtobargainingoversubstantiverights. Id.,a;t12,andl5-17.

FOP asserted that the non-binding FLRA cases MPD cited did not support its positions.

Id., at 7-8. FOP further stated that the record and PERB precedent support the Hearing
Examiner's finding that MPD improperly violated an established past practice when it directed
the Chairman and Steward to complete their in-service training requirements. Id., at 8-10, and

1 3 - I 5 (citing Hearing Transcript, at 26-28, 89, 92-93, 97 -98, and I 74- I 75).

Further, FOP argued that MPD's reliance on D.C. Code $5-107.02 was misplaced

because said statute does not specifically direct how the training is to be completed and does not
mandate enforcement . Id. , at I 0- 1 I . Further, FOP contended that MPD did not comply with the
statute for approximately five (5) to six (6) years after it was enacted and the classes MPD
offered were not uniform and varied from year to year. 1d. FOP reasoned that MPD's assertion

that the Chairman and Steward are police officers first and therefore must complete all of their
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in-service training requirements "is not even supported by the MPD's actual implementation of
its training requirements and demonstrates the arbitary nature in which the MPD has imposed

training requirements on FOP leadenhip as an act of interference and retaliation, rather than a
properly executed management right." Id., at 11 .

FOP asserted that MPD's argument that the parties' CBA empowerd MPD to engage in
the very acts and conduct alleged in the Complaints as violations of the CMPA was misplaced.

Id., at 17-18 (citing FOP v. MPD, supra, Slip Op. No. 1007, PERB Case No. 08-U-41). FOP
averred that the CBA did not ernpower MPD to engage in the alleged "conduct" of deliberately
interfenng with the union officials' protected representational rights by requiring them to
participate in training and then subjecting them to unprecedented discipline and retaliation for
failing to complete that training all of which the Hearing Examiner found were improper. Id.
FOP argued that MPD's assertion that the Hearing Examiner improperly "interpreted" the parties

CBA to j"sttfy her conclusions was improper because the Hearing Examiner only looked to the
provisions to determine if MPD's conduct could be justifred by the CBA" not to determine if
MPD committed a statutory violation. Id., at18.

Next, FOP argued that the Board should uphold the Hearing Examiner's finding that
FOP established a prima facie erse of retaliation. Id., at 19. FOP asserted that MPD's
exceptions were nothing than mere "disagreemen8" with the Hearing Examiner's findings that
were "amply supported by the record." Id., at 19-20.

In regard to MPD's contention that the Hearing Examiner erred in stating that PD 628's
had been issued to the both the Chairman and Steward, FOP averred that on page 6 of the Reporg
the Hearing Examiner correctly stated that only Chairman Baumann received the PD 62L. Id., at
20. In response to MPD's argument that the Hearing Examiner erred in equating PD 62E's with
"discipling" FOP noted MPD's concession during the Hearing that "it attaches PD 62E, forms to
later investigations, and thus it serves as a precursor to discipline." /d. (citing Hearing
Transcripf at 212-274). FOP noted that the Hearing Examiner made it clear that she only cited
this occurrence "to provide context and insight into MPD's subsequent actions against the
Chairman and Steward." Id., at20-21(quoting Repor! atf. 27).

In regard to the Hearing Examiner's reliance on MPD's issuance of amended
perfiormance plans to the Chairman and Steward as evidence of animus, FOP reiterated that the
plans were amended unilaterally and without bargaining input from FOP, in violation of an

established past practice. Id., at 21. FOP noted that because the amended plans were only issued
to members assigned to union leadership positions, the Hearing Examiner's reliance on such as

evidence of animus was proper. Id.
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In response to MPD's contention that there was nothing in the record to support the

Hearing Examiner's reliance on MPD's denial of the Chairman's and Steward's requests to
attend a conference as evidence of animus, FOP conceded that Hearing Examiner misunderstood

that MPD did not deny the union leaders' requests to attend the conferencg but rather refused to
count the conference as a substitute for attending in-service training. Id., at2l-22. FOP stated

that, based on past practicg the union offrcials considered the conference to be "approved

training" thal "counted toward any training requirement"-41 n55s6ption FOP said was affirmed
by A.C. Durham's testimony that attending the conference could satisfu certain training
requirements if approved. Id., at 22 (citing Hearing Transcript, at 208-209). FOP contended that
despite the Hearing Examiner's "imprecise wording," "a review of the record demonstrates the
obvious nature of the finding and the evidence in support of the finding." 1d.

In response to MPD's argument that the Hearing Examiner could not rely on MPD's
withdrawal from bargaining discussions in December 2009 as evidence of animus because it
occurred after the Complaints were filed, FOP averred that the Hearing Examiner properly relied
on the withdrawal as a "continuatiorf' of MPD's failure to bargain in good faith. Id-, at 22-23.
Moreover, FOP contended that evidence of MPD's withdrawal was "presented at the hearing
without objection by the Respondents and that it had asked MPD to bargain over this issue in
October 2008, well before the Complaints were fl/.ed. Id. (citing Hearing Transcrip! at27-28').

In regard to MPD's arguments that the Hearing Examiner erred in relying on other
evidence and events that occurred or became available after the initial Complaints were filed,
FOP likewise averred that the Hearing Examiner was justified in weighing these items as

evidences of MPD's continued anti-union animus. Id., at24-25.

In response to MPD's argument ttrat ttre Hearing Examiner wrongly relied on MPD's
June 2009 unfair labor practice complaint against FOP as evidence of animus, FOP contended

that "'[t]he Hearing Examiner can take administrative notice of the complaint and its facial
invalidity and frivolous nature." Id., at 23. FOP argud that that complaint itself was "a
tansparent attempt to suppress the FOP's exercise of its statutory rights rather than a legitimate
enercise of a statutory ight." Id.

In response to MPD's assertion that the Hearing Offrcer failed to show how revoking the
Chairman's and Steward's police powers constitrted evidence of animus, FOP argued that the
Hearing Examiner presented more tlan enough reasoning and evidence to support her

conclusions. Id., at23. FOP asserted the Hearing Examiner properly reasoned that it was

suspicious that out of 136 officers who failed to complete their naining requirements, only the
Chairman and Steurard "were investigated, placed on non-contact status, and [had their] police
po\rrers revoked." Id. FOP noted that the Hearing Examiner properly relied on MPD's own
internal investigative reports, rryhich found that "there was no basis for [A.C. Robinson's]
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decision to segregate the [ASP/AEDiCPR requirements] from the rest of the 2008 PDT
requirements, or his decision to [investigate and revoke the police powers ofl members who
failed to attend the [ASP/AED/CPRI portion of the training." 1d. (quoting FOP Joint Exhibit 43

at p. 16). FOP stated that all of this evidences "of [anti-union] animus is in the record and

supports the Hearing Examiner's frndings." 1d.

In response to MPD's contention that the Hearing Examiner faild to explain how FOP's
requet to have MPD investigate Chief I-anier's training records was relevant to the question of
animus, FOP stated it was the timing that was suspicious because MPD launched its
investigation of the Chairman and Steurard shortly after FOP requested the investigation. Id., at
23-24. FOP argued that evidence of this suspicious timing was presented at the hearing and in
the post-hearing briefs and "is directly relevant and supportive of retaliation and animus under

the lWright Linel case framework." Id. (citing Hearing Transcript, at 4O-41; and Joint Exhibit
23).

Addressing MPD's argument tlrat placing the Chairman and Steward on non-contact
status and revoking their police powers when they failed to complete their in-service training
requirements were appropriate exercises of its non-negotiable police powers, FOP counterd that
the parties' CBA provides that MPD can only take these actions under certain circumstances.

Id.,at24. FOP asserted that:

Specifically, to place a member on non-contact status, one of the
following must have occurred: {l) tlre member being indict€d by a Crrand
Jury; (2) the member being found guilty by a rial board and recommended
for termination; (3) the Board of Surgeons recommending the revocation
due to mental illness, and ernotional or psychological coadition, or
physical disability; or (4) suspension of a member for a reason of alleged
activities carrying demonsnated or potential threat to public safety or
disciplinary suspensions. Id. (citing FOP Joint Exhibit l; and Hearing
Transcript, at 43).

FOP argued that "[i]t was plainly obvious from the evidence presented that none of these factors
applied and that the MPD was acting outside its authority in placing Chairrnan Baumann and
Executive Steuard Burton on non-contact status.. - -" 1d.

Finally, FOP argued that the Hearing Examiner's award of costse should be upheld
because "Respondents failed to prevail on any issue and as such their defense is wholly without
merit..." given the Hearing Examiner's finding that MPD "failed to present a legitimate reason

e FOP asserts that its reasonable costs in these matters total $946.30, which includes $501.40 for transcripts, and
S444.90 in filing and service fees, (Complainant's Opposition, at 25).
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to justify sanctioning Chairman Baumann and Chief Steward Burton for abstaining from in-
service training." Id., at 25-26.

m Discussion

The Board will affinn a Hearing Examiner's findings if the findings are reasonable,

supported by the record, and consistent with Board precedent. S* American Federation of
Government Ernployees, Local 872 v. District of Columbia Water and Sewer Authority, _ D.C.
Reg. " Slip Op. No. 702, PERB Case No. 00-U-12 (2003) a\d Fraternal Order of
Police/fu{etropolitan Police Deprtment Iabor Committee v. District of Columbia Metropolitan
Palice Depnrtmew, 59 D.C. Reg. 11371, Slip Op. No. 1302 at 18, PERB CaseNos. 07-U-49,08-
U-13, 08-U-16 (2012). Determinations concerning the admissibility, relevancg and weight of
evidence are reserved to the Hearing Examiner. Hoggard v. District of Columbia Public
Schools,46 D.C. Reg. 4837, Slip Op. No. 496 at 3, PERB Case No. 95-U-20 (1996) (citing
University of the District of Colambia Faculty Association/I{EA v. (Jniversity of the District of
Calumbia,39 D.C. Reg. 6238, Slip Op. No. 285, PERB Case No. 86-U-16 (1992\; and Charles
Bagenstose, et al. v. District of Columbia Public Schools,3S D.C. Reg. 4154, Slip Op. No. 27Q
PERB C.ase Nos. 88-U-33 and 88-U-34 (1991)). Merely disagreeing with a Hearing Examiner's
findings and/or challenging the Examiner's findings with competing evidence do not constitute
proper exceptions if the record contains evidence supporting the Hearing Examiner's
conclusions. Id. (ciing Clarence Mack v. District of Columbia Deprtment of Corrections, 43

D.C. Reg. 5136, Slip Op. No. 467, PERB Case No. 95-U-14 (19%) and,Ameriun Federation of
Government Employees, Incal872 v. District of Columbia Deparfrnent of Public Worlcs,38 D.C.
Reg. 6693, Slip Op. No. 266, PERB Case Nos. 89-U-15, 89-U-16, 89-U-18 and 90-U,04 (1991).

Based on the foregoing the Board adopts the Hearing Examiner's Report in part and
rejects it in parq as detailed below.

A. Jurisdiction ove'r Individual Respondents

The Board's position regarding the naming of individual respondents is clear. Suits
against District officials acting in their ofFrcial capacities should be teated as suits against the
District. Fraternal Order of Police/fu{etropolilan Police Detrnrbnent Inbor Committee v.

District of Columbia Metropolian Police Deparfinenr, 59 D.C. Reg. 6579, Slip Op. No. ll18 at
p. 4-5, PERB Case No. 08-U-19 (2011). The D.C. Superior Court recently upheld the Board's
dismissal of such respondenb in Fraternsl Order of Police/fuIetropolitan Police Deprtment
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Inbor Comminee v. District of Columbia Public &nployee Relations Bmrd, Civ. Case No. 2011

CA AOn96 P(MPA) @.C. Super. Ct. Jan 9,2013). While the Board recognizes that the FOP
filed these actions prior to the decisions in the aforementioned cases, it has long been a basic

tenet of agency law that the actions of an agent acting within the scope of his or her employment
are imputed to his principal. FOP v. MPD, supra, Slip Op. No. 242 atp. 4, PERB Case No. 89-

V-07. It is clear the Hearing Examiner understood this principle based on her finding that, "[a]s
a senior offrcial with the MPD, [A.C. Robinson's decisions and actions concerning the Chairman
and Steranrdl are attributable to the Delnrfrnent" (Report, at23\.

Because the Heanng Examiner's finding regarding the individually named Respondents

was not reasonable, supported by the record, or consistent with Board precedenq the Board
rejects that finding AFGE, Local 872 v. D.C. WASA, sttpra. Slip Op. No. 702, PERB Case No.

00-U-12; andFOP v. MPD, supra, Slip Op. No. 1302 at 18, PERB Case Nos. O7-U-49,08-U-13,
08-U-16. The individually named Respondenb are therefore hereby dismissed from the
Complaints. Id.

B. Subject lUatter Jurisdiction

The Board "distinguishes between those obligations that are statutorily imposed under the
CMPA and those that are contractually agreed upon between the parties." Amerimn Federation
of Government Employees, Loul 2741 v. District of Columbia Department of Recreation and
Parks,50 D.C. Reg. 5049, Slip Op. No. 697, PERB Case No. AO:U-22 QOO?) (citing Ameriun
Fedemtion of State, County and Municipl Employees, D.C. Council 20, Local 2921, AFL-CIO
v. District af Columbia Public Schools, 42 D.C. Reg. 5685, Slip Op. No. 339, PERB Case No.
92-U-08 (1992)). In instances where the parties have agreed to allow their negotiated agreement

to establish the obligations that govern the very acts and conduct alleged in the complaint as

statutory violations of the CMPA, the Board lacks jurisdiction over the complaint. FOP v.

MPD, et al., supra, Slip Op. No. 1007 at p. 8, PERB Case No. 08-U-41. Furthermore, if the
Board must interpret a contractual obligation in order to determine whether or not a non-
contractual, statutory violation has been committed, the Board will defer the matter to the
parties' grievance and arbitration procedures. 1d. In making these determinations, the Board
examines the record of the particular matter to determine if the facts concern a violation of the
CI\{P,\ notwithstanding the characterization of the dispute in the complaint or the parties'
disagreement over the application of the CBA. Ameican Federation of Govemment Employees,

Local Union No. 3721 v. District of Columbia Fire Department, 39 D.C. Reg. 8599, Slip Op. No.
287 atn 5, PERB Case No. 90-U-11 (1991).
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The Board rejects the assertion MPD made at the Hearing and in its Exceptions that "[i]t
is well settled that PERB does not have jurisdiction over alleged contractual violations, even if
those contractual iolations also constitute violations of the CMPA." (Repo.t, at 14; and

Respondents' Exceptions, at 1l) (emphasis added). Indee4 if the record demonstrates that the
allegations do, in fact, concern violations of the CIUPA, then the Board unquestionably has
jurisdiction over those allegations. AFGE, Local 2741 v- D.C- Dep't of Recreation and Parks,
supra, Slip Op. No. 697 at p. 6, PERB Case No. 00-U-22.

Here, the Board finds that the Hearing Examiner's conclusion that the PERB has
jurisdiction over FOP's allegations arising under Article 9 was proper. (Reporq at 14-15). The
Board agrees with the Hearing Examiner's conclusion that the provision entitling the Chairman
and Steuard to dedicate up to 40 hours a wek to their representational duties was
"unambiguous" and "required no interpretation." Id., at 14. Furthermorg the rcord-
particularly MPD's internal investigative reports-<upports the Hearing Examiner's finding that
a past practice had been established that exempted the Chairman and Steward from the
Deparhnent's annual training requirements. Id., at 4-10, 14-15. As an unwritten term and

condition of the union officials' employmenq MPD was required to observe this past practice

and could not make unilateral changes to it wittrout first engaging in the bargaining process. /d.
It follows therefore that the Hearing Examiner's conclusion that MPD's failure to honor these

written and trnwritten terms constituted violations of the CMPA that PERB has jurisdiction to
adjudicate, was reasonable, supported by the record, and consistent with Board precedent.

A-FGE, Local872 v. D.C. WASA, supra, Slip Op. No. 702, PERB Case No. 0O-U-12.

Similarly, the Board finds that the Hearing Examiner properly rejeaed MPD's arguments

that thePERB lacks jurisdiction over FOP's allegations arising under Article 12. (Reporg at 15-

19, and 26-27\. The Board agrees with FOP that the Hearing Examiner's waiver analysis was not
in error. (Complainant's Opposition, at 12). In its Exceptions, MPD asserted that the Hearing
Examiner found MPD had waived its substantive right to assign work or direct employees to
taining. @espondent's Exceptions, at 10). However, that is not what the Hearing Examiner
said. @eport" at 16-17). Indeed, the Hearing Examiner o<pressly stated that MPD was on "frrm
ground" in its assertions that assigning work and mining were valid exercises of the
Departrnent's "non-negotiable management rights." Id. However, the Hearing Examiner
reasoned thag under D.C. Fire and Emergency Medical Services Depl- and AFGE, Local 3721,

supra, Slip Op. No. 874 at 8-9, PERB CaseNo. 0GN-01, MPD could not invoke its management

rights to justi& its unilateral termination of impact and effecb bargaining once it engaged in that
process. Id., at 18-19, The Board agres with FOP that when MPD invited FOP to submit
proposals and then presented a counterproposal, it began the bargaining process and was

thereafter required to continue in that process in good faith. (Complainant's Opposition, ar l2\.
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The Board furtlrer agrees with FOP that it was "not material" that the bargaimng in question was

impact and effects bargaimng as opposed to bargaining over substantive rights. Id., at 12, and
t5-17.

In addition, the Board agres with the Hearing Examiner that although MPD had the
authority under its management.ights to direct work and training, that could not overcome the
facts that l) neither D.C. Code $ 5-107.02 nor the General Order specified the types of programs

that should be offered or where they could be taken; 2) none of the authority MPD cited
explained how to reconcile management's right to assign work with the CBA's provision
entitling the union offrcials to dedicate up to 40 hours a week to their union responsibilities, or
how to reconcile management's rights with an established past practice exempting the union

officials from having to complete the employer's annual faining requirements; 3) "the PERB is

the only forum in which claims of reprisal involving Disnict of Columbia government agencies

can be resolved"; and 4) the disciplinary sanctions MPD issud against the Chairman and

Steuard were "unprecedentedand unjustified" and therefore violated the CMPA. Id., at 15-19,

and26-27.

In addition, t}reBoardrejeca MPD's argumentthattheHearing Examiner exra-judicially
interpreted the CBA in order to reach her conclusions. (Respondents' Exceptions, at 11-13). As
stated previously, issue concerning the value of evidence in a case are reserved to the Hearing
Examiner. Hoggard, supra. Merely disagreeing with a Hearing Examiner's findings andlor
challenging the Examiner's findings with competing evidence do not constitute proper

exceptions if the record contains evidence supporting the Hearing Examiner's conclusions. Id.
Here, the Hearing Examiner's conclusions regarding PERB's subject-matter jurisdiction in these

cases were supported by the record and consistent with Boardprecedent. (See Reporq at 15-19,

and2G27). MPD's assertions that the Hearing Examiner erroneously emphasized some parts of
Articles 9 and 12, but ignored others, constituted nothing more than "competing evidence" and

were therefore not proper exceptions. Hoggard, supra.

Iastly, the Board rejects MPD's argument that Joint Exhibits 6l and 62 show its past

ffeaunent of other offrcers in "similar situations." (Respondents' Exceptions, at 13). While the

Exhibits show that MPD had placed one (1) ofificer on non-contact status, revoked his police
powers, and stripped him of his service weapon, the Exhibits do not indicate that the reason for
said sanctions was because the officer had failed to complete his in-service training
requirements. (Joint Exhibits 61 and 62). Rather, the ofificer's only concern in filing the
Grievance was that MPD wrongly stripped him of his service weapon despite his request that he

be allowed to retain it while on non-contact status. Id. It is telling that the offrcer did not
question whether it was proper for the Deparunent to place him on non-contact status. ,fd. As
such" the Board finds that MPD's Fihibits did not present a "similar situation" to the facts of the
instant cases and that, as a result, the Hearing Examiner did not err in rejecting them,



Decision and Order
PERB Case Nos. 09-U-52. 09-U-53
Page24

All other arguments raised by MPD in its Exceptions concerning the question of
jurisdiction were repeats of the same contentions it raised in the Hearing and were therefore not
proper exceptions. AFGE, Local 872 v. D.C. WASA, supra, Slip Op. No. 702, PERB Case No.

00-U-12; FOP v. MPD, supra, Slip Op. No. 1302 at 18, PERB Case Nos. A7-V-49,08-U-13, 08-

U-l 6; and Hoggard, supra.

The Board finds that the Hearing Examiner's conclusion that the PERB has subject-

matter jurisdiction over these cases was reasonablg supported by the record, and consistent with
Board precedent. Id. T}lre Board therefore adop* said conclusion. Id.

C. Retaliation

To establish aprimafacie case of retaliation, FOP must have shown that 1) the Chairman
and Steward engaged in protected union activities; 2) MPD knew about the Chairman's and

Steuard's protected union activities; 3) MPD exhibited anti-union animus or retaliatory animus;

and a) as a result, MPD took adverse employment actions against the Chairman and Steward.

American Federation of Government Employees, Local 2978 v. District of Columbia Ofice of
the Chief Medical F-xnminer,60 D.C. Reg. 5801, Slip Op. No. 1348 (Amended) atp.4, PERB
Case No. O9-U'62 (2013) (citing Doctors Council of the Dis*ict of Columbia v. District of
Columbia Commission on Mental Health Services,4T D.C. Reg. 7568, Slip Op. No. 636 at p. 3,

PERB Case No. 99-U-06 (2000); alnid District of Colnmbia Nurses Association v. District of
Columbia Health and Hospitals Public Beneft Corporation,46 D.C. REg. 6271, Slip Op. No.
583, PERB Case No. 98-U-07 (1999)) Furthermore, MPD's employment decisions must have

been analyzed according to the totality of the circumstances, including the history of anti-union
animus, the timing of the employment action, and disparate teatment Id.

The Board finds that the Hearing Examiner's conclusion that the Chairman and Steward

had been "deeply engaged" in protected union activities "that were well known to the MPD's
senior offrcials" was adequately supported by the record and not generally disputed by MPD.
(Reporq at 20 and 22\; and AFGE, Incal 2978 v. D.C. ffice of the Chief Medical Examiner,
supra, Slip Op. No. 1348 (Amended) at p. 4, PERB Case No. A9-V-62. The Hearing
Examiner's findings that FOP had "presented suffrcient evidence" to defironstrate a history of
MPD's anti-union animus and that "MPD was motivated by anti-union animus [when it took]
retaliatory actions against the FOP Chairman and Chief Steuard in reprisal for the union
activism" werg in the totality of the circumstances, likewise adequately supported by the record.

Id.; andAFGE, Local 872 v. D.C. WASA, supra, Slip Op. No. 702, PERB Case No. O0-U-12.



Decision and Order
PERB Case Nos. 09-U-52. 09-U-53
Page 25

The Board generally rejecs MPD's itemized Exceptions to the Hearing Examiner's

summary of FOP's arguments demonstrating MPD's history of animus against the union.

(Respondents' Exceptions, at 13-16).

Specifically, the Board reJffts MPD's contention ttrat the Hearing Examiner erred in
relying on MPD's issuance of a PD Form 62E to the Chairman as evidence of animus becausg

while the Hearing Examiner did erringly note in the analysis section of her Report that PD Form

62E"s were issued to both the Chairman and Stervard, she correctly noted in the findings section

of the Report that the Form was issued only to the Chairman. (Repo.q at 6 and 20). Further, the
Board finds that the Hearing Examiner did not err in equating PD 62E's with "disciplind'

because the record demonsffates that MPD conceded "it attaches PD 62 E forms to later

investigations, and thus it serves as a precursor to discipline." (Complainant's Opposition, at 20)
(citing Hearing Transcript at 212-214). The Board notes that the Hearing Examiner made it
clear that she only mentioned this occurrence "to provide context and insight into MPD's
subsequent actions against the Chairman and Steward." Id., at20-21(quoting Report, at f. 21).

The Board finds tlrat the Hearing Examiner properly relied on MPD's issuance of
amended performance plans to the Chairman and Steward as evidence of animus because the
record demonsfiated that despite Article 27's express provision that "the oristing .. . Performance

Rating Plan shall remain in effect unless the Department provides the Union with notice of any
proposed chang{s)," MPD unilaterally changed the plans without frst notifying the union of the
changes or engaging in the bargaining process, and then only issued ttre alterd plans to members

in union leadership positions. (RepotL at2l\; and (Complainant's Opposition, at 20).

In regard to MPD's contention that there was nothing in the record to support the
Hearing Examiner's statement that MPD denied the Chairman's and Sternrard's requests to attend

a conference, the Board agr6 that the Hearing Examiner's statement was in error because the
union officials' rquests were not denied. (Complainant's Opposition, at 22). Rather, MPD
refused to apply the union offrcials' attendance at the conference toward the fulfillment of their
annual fiaining requirements. Id. (ciang Hearing Transcript, 208-2Ar. Notwithstanding, the
Bmrd finds that this error is not fatal to the Hearing Examiner's overall finding that, under the
totahty of the circumstances, the record demonstrated MPD's history of animus against the union

officials. AFGE, Local 2978 v. D.C. Office of the Chief Medical Examiner, supra, Slip Op. No.
1348 (Amended) atp.4,PERB CaseNo. A9-U-62.

The Board finds that the Hearing Examiner's reliance on MPD's withdrawal from
bargaining discussions in December 2OO9, MPD's withdrawal of the Chairman's and Steward's
authorizations to speak to District I offrcerg and MPD's intemal investigative reports as

evidence of animus was proper despite the fact that each occurred or came to light after the
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Complaints had been filed. (See R"po.q at 2l; and Respondents' Exceptions, at 14-15). Issues

concerning the value of evidence are reserved to ttre Hearing Examiner. Hoggard, supra. The

Hearing Examiner here rightly considered evidence across a broad spectrum of time in her

analysis of whether a history of animus existed because none of these events or items, in
themselves, were held as statutory violations, but simply demonstations of MPD's ongoing

animus against FOP. /d. Additionally, the record shows that evidence of these events and items

were "presented at the hearing without objection by the Respondents." (Complainant's

Opposition, at 22-23') (citing Hearing Transcript, at 27 -28).

The Board rejects MPD's argument that the Hearing Examiner erred when she relied on

MPD's frling of an unfair labor practice complaint against FOP in June 2009 as evidence of
animus. (Respondents' Exceptions, at l5). Agatq issues concerning the value of evidence are

reserved to the Hearing Examiner. Hoggard, supra. Here, the Hearing Examiner did not state

that MPD was prohibited from filing the Complaint, but rather that such was simply another

example of MPD's animus againstFOP. (Complainant's Opposition, at 23)

The Board rejects MPD's assertion that the Hearing Examiner faild to provide any
analysis or explanation as to why its decision to revoke the police powers of only the union
officers constituted evidence of animus. (Respondents'Exceptions, at 15). Indeed, based on 1)

the Hearing Examiner's reasoning that, of the 136 offrcers who failed to complete their training
requirements, only the Chairman and Steurard "were investigated placed on non-contact status,

and [had their] police powers revoked," 2) the Haring Examiner's reliance on the findings of
MPD's own internal investigative repofrs, which found that "there was no basis for A.C.
Robinson's decision to segregate the [ASP/AED/CPR requirements] out of the rest of the 2008

PDT requirements, or his decision to [investigate and revoke the police powers ofl members who
failed to attend the [ASP/AED/CPR] portion of the training....," and 3) the Hearing Examiner's

numerous findings that MPD never addressed in its Exceptions, the Board finds that the Hearing
Examiner provided more than enough analysis and explanation to support her conclusions.

(Complainant's Oppositiorq at 23) (citing Joint Exhibit 43 at p. 16); and @epor! at22-28).

The Board rejects MPD's exception to the relevance of FOP's request that MPD
investigate Chief Lanier's training records. (Respondents' Exceptions, at 15). The Board agrees

with FOP that this claim speaks to the timing requirement under the Wright Line test because the
record shows that MPD launchd its investigation of the Chairman and Steuard shortly after
FOP delivered its request. (Complainant's Opposition, at 23-24) (citing Hearing Transcript, at
4O-41; and Joint Exhibit 23).

I-astly, the Board rejects MPD's argument that its actions against the Chairman and

Steward were appropriate exercises of its non-negotiable managernent rights. (Respondents'

Exceptions, at 15-16). The Board rejects this exception as nothing more than a mere
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disagreement with the Hearing Examiner's findings. Hoggard, supra- Furthermorg the Board

agrees with the Hearing Examiner and FOP that *it was plainly obvious from the evidence

presented [at the Hearing] that none of [&e CBA's justifications for rwoking an ofFrcer's police
powers and/or stripping him of his service weaponl applied lto the Chairman and Steward in this

instance] and that the MPD was acting outside its authority...." (Repoq at 26-29\; and

(Complainant's OppositiorL at 2a) (citrng Joint Exhibit 1; and Hearing Transcript, at 43).

MPD did not present any other arguments beyond those addressed herein in its
Exceptions to @unter the Hearing Examiner's finding that it failed to present any legitimate

reasons under Wriqht Line's burden shifting framework to justi$ its actions and/or legitimately

explain why only the union officials were placed on non-contact stahrs, had their police powers

revoked, and were stripped of their service weapons and badges. (Respondents' Exceptions, at

16).

Therefore, the Board frnds that the Hearing Examiner"s conclusions, in accordance with
the Wright lrze framework, that MPD violated D.C. Code $1.617.0a(a) by engaging "in
retaliatory conduct in an effort to interferg restrain or coerce FOP Chairman Baumann and

Executive Steuard Burton in [the exercise] of their protected rights," and by sending an ln
teworem message to the FOP members "that the exercise of protected rights was disfavored,"

were reasonablg suppor.ted by the record, and consistent with Board precedent. (Reporg at29);

andAFGE, Local 872 v. D.C. WASA, supra, Slip Op. No. 702, PERB Case No. 00-U-12. The

Board therefore adopts said conclusions except where noted herein.

TV. Remedy

The Hearing Examiner recommended that PERB order the MPD and its agents and

repreentatives to: 1) cease and desist from interfering with, retraining or coercing Chairman

Baumann and Steward Burton in the exercise of their protected .ights; 2) cease and desist from

taking retaliatory actions against Chairman Baumann and Steward Burton; 3) expunge the

negative iterns from Chairman Baumann's and Steuard Burton's personnel files related to their
absence from the 2008 in-service training programs, as well as anything related to their having

been placed on non-@ntact stafirs and/or the revocation of their police powers, 4) cease requiring

Chairman Baumann and Steuard Burton to at&end in-service training for the balance of the

parties' CBA without first bargaining with FOP about the implementation and effects of their
attendance; 5) pay FOP's reasonable costs associated wrth the consolidated proceediog; and 6)

notiff PERB of the steps it is taking to implement the Board's order within thirlry (30) days of
receiving the Board's order. (Report, at29).
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The Board finds it resonable to order MPD to l) cease and desist from interfering with,
resnaining or coercing any union officials in the exercise of their protected rights; 2) cease and

desist from taking retaliatory actions against any union officials; 3) expunge the negative items

from Chairman Baumann's and Steurard Burton's personnel files related to their absence from

the 2008 in-service training programs, as well as anything related to their having been placed on

non-contact status and/or the revocation of their police powers; 4) cease requiring the FOP

Chairman and Steuard to attend in-service training for the balance of the parties" CBA without
first bargaining with FOP about the implementation and effects of said attendance; and 5) noti$/
PERB of the steps it is taking to implement the Board's order within thirty (30) days of the

service of said order.

In additioq the Board rejects MPD's exception to the Hearing Examiner's

recommendation that FOP be awarded its reasonable costs in these matters. (Respondents'

Exceptions, at 16-17).

D.C. Code $ l-617.13 authorizes the Board "to require the payment of reasonable costs

incurred by a party to a dispute from the other party or parties as the Board may determine." The

circumstances under which the Board warrants an award of costs were articulated in AFSCME,

D.C. Cotmcil 20, LomI 2776 v. D.C. Depl of Finance and Revenue, supra, Slip Op. No. 245 at

p. 4-5, PERB Case No. 89-U-02, in ufiich the Board stated:

[A]ny such award of costs necessarily assumes that the party to whom the
payment is to be made was successful in at least a signi{icant part of the case, and
that the costs in question are auributable to that part. Second it is clear on the face
of the statute that it is only those costs that are "reasonahle" that may he ordered
reimbursed . . Iast, and this is the [crux] of the matter, we believe such an award
must be shown to be in the interest ofjustice.

Just what characteristics of a case will warrant the finding that an award of costs

will be in the interest of justice cannot be exhaustively catalogued . . . What we
can say here is that arnorqg the situations in which such an award is appropriate
are those in which the losing part5l's claim or position was wholly without merig
those in which the successfully challenged action was undertaken in bad faith, and
those in which a reasonably foreeeable result of the successfully challenged
conduct is the undermining of the union arnong the employees for whom it is the
exclusive bargaining representative.

MPD argued that the Hearing Examiner failed to etablish that its positions were "urholly

without merit" and "undertaken in bad faith" such that it was in the "interest ofjusticd' to award

costs. (Respondents' Exceptions, at lG17) (citing AFSCME, D.C. Council 20, Local 2776 v.
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D.C. Dep't of Finance and Revenue, supra, Slip Op. No. 245 at p. 4-5, PERB Case No. 89-U-

02). The Board disagrees. The Hearing Examiner found that MPD's revocation of the

Chairman's and Steward's police powers and its confiscation of their service weapons were
"unprecedented and unjustifred." (Reporq at 26-27). In additioru the Hearing Examiner noted

that MPD's "explanations for aking these actions were without merit." Id., at 2l, and,25. The

Hearing Examiner further found that taking these actions constituted "retaliatory conduct in an

effort to interferg restrain or coerce FOP Chairman Baumann and Executive Sternard Burton in

[the exercise] of their protected rights," and sent an in terrorem message to the FOP members

"that the exercise of protected riglrts was disfavored," in violation of D.C. Code $ l-617.0a(a).

Each of these is consistent with the showing of "an interest of justicd' as outlined in AFSCME,

D.C. Cotmcil 20, Local 2776 v. D.C. Dep't of Finance and Revenue, supra, Slip Op. No. 245 at

p. 4-5, PERB Case No. 89-U-02. Thereforg the Board finds that the Hearing Examiner's

recommendation to award costs was reasonable, supported by the record, and consistent with
Board precedent AFGE, Local 872 v. D-C. WASA, supra, Slip Op. No. 70t PERB Case No. 00-

U-l2. Therefore, FOP should be awarded its reasonable costs inthese matters.

Iast, the Board notes that tlle Hearing Examiner did not recommend that MPD post a

notice acknowledging its violations of the CI\GA, as detailed hereiq though FOP requested such

a remedy in both of its Complaints. The Board finds it reasonable to order MPD to post notices

acknowldging its violations of the CMPA. When a violation of the CMPA has been found, the

Board's order is intended to have a "therapeutic as well as a remedial effect'' and is further to
provide for the "protection of rights and obligations." American Federation of Government

Employees, Local 2725 v. District of Columbia Department of Health, Slip Op. No. 1003 at p. 5,

PERB Case 09-U-65 (2009) (quoting National Association of Government Employees, Incal R3-

06 v. District of Columbia Water and Sewer Authority 47 D.C. Reg. 7551, Slip Op. No. 635 at p.

15-16, PERB Case No. 99-U-04 (2000)). It is this end, the protection of employees' rights, that
"underlies [the Board's] remedy requiring the posting of a notioe to all employees" that details

the violations that were committed and the remedies afforded as a result of those violations. Id.

(quoting Charles Bagenstose v. District of Columbia Public Schools,4l D.C. Reg. 1493, Slip
Op. No. 283 at p. 3, PERB Case No. 88-U-33 (1991). Posting a notice will enable bargaining

unit employees to knowthattheir rights under the CMPA are fully protected. Id. ltwill likewise
discourage the Agency from committing any future violations. Id.
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ORDER

IT IS HFREBY ORDERED TTIAT:

The individually named Respondents, Cathy Lanier, Linda Nischan, Terrence Ryan, and

Anna McClanahaq are hereby dismissed from the Complaints.

The District of Columbia Metropolitan Police Departrnent ("Respondent" or "MPD" or
"Agency'') shall cease and desist from interfering wittt, restraining or coercing any union

o{ficials in the orercise of their protected rights.

MPD shall cease and desist from taking retaliatory actions against any union officials.

MPD shall expunge the negative items from Chairman Baumann's and Sterrqard Burton's
personnel files related to their absence from the 2008 in-service training progmms, as

well as anything related to their having been placed on non-@ntact status and/or the

revocation of their police powers.

MPD shall cease requiring the FOP Chairman and Steward to attend in-service training
for the balance of the parties' CBA without first bargaining with FOP about the
implementation and effects of said attendance.

MPD shall pay FOP's reasonable costs in thee matters.

If MPD has any cause to dispute FOP's assertion that $946.30 is the total amount of its

reasonable cose in these matters, then MPD shall, within fourteen (l ) days of the

service of this order, submit to the Public Employee Relations Board ("PERB" or
"Board") a written statement detailing its reasons for said dispute. Said statement shall

be filed along with any and all supporting documentation. FOP may file with PERB a
response to MPD's statement within fourteen (1a) days of the service of said statement

MPD shall conspicuously posl within ten (10) days of the service of this Decision and

Order, trvo (2) copies of the attached Notice in every MPD facility where notices to

bargaining-unit employees are customarily posted. Said Notices shall remain posted for
thirty (30) consecutive days.

Within fourteen (la) days of the service of this Decision and Order, MPD shall notifu the
Board in writing, that the Notice has been posted as ordered.

).

7.

8.

9.
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10. Within thnry (30) days of the service of this Decision and Order, MPD shall notify the

PERB of the steps it is taking to implement this Order.

11. Pursuant to Board Rule 559.1, this Dmision and Order is final upon issuance. .

BY ORDER OF THN PUBLIC EMPLOYEE Rf,LATIONS BOARI)

May 28, 2013
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tuithonY M. Conti
BarbaraDwall
Conti Fenn & l-awrence' LLC
36 Sotilb Charles Street

$uite 2501
Baltimorc, MD 21201

tony@lawcfl.com
barbara@lawcfl-com

Mark ViehmeYer
D.C. Mctropolitan Police Department

300 krdiana Avenue, N.W.
Room4126
Washingfon, DC 20001

mark viehmeYer@dc.gov

U*S. MAIL rnd E"MAIL

US. MAIL and F-MAIL

Attorney-Advisor
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NMTilffiH
TO ALL NMPLOYEBS OF THE DISTRICT OT' COLI]MBIA METROP'OLITA}I
poLICE DEPARTMENT ("Mm'I THIS OtrX'ICIALNOTICE IS IIOSTED BY ORDER
OT'THE DISTRICT OT'COLITMBIA PUBLIC EMPLOYBE RELATIONS BOARI)
PIIRSUANT TO ITS DECISION AND ORDNR IN SLIP OPIMON NO. 1391, PERB
CASE NOS. (D-U-52 and lD-U-53 (May 28' 2013).

WE 6REBY NOTIFY our ernployees that the District of Columbia Public Employee

Relations Board has found that we violated the law and has ordered MPD to post this notice.

TnE MPD violated D.C. Code $ 1-617.M(a) by engagrng in retaliatory conduct in an effort to

interfere, restrdin or coerce the FOP Chairman and Executive Steward in the exercise of their
protected rights, and, in so doing, rnterlered, restrained and coer:ced FOP's menrbers by sending

n in terrorem message that the enercise of protected rights was disfavored.

District of Columbia Metropolitan Police Deparhnent

Date:

This Notice must remain posted for thirty (30) consecutive days from the date of posting

and must not be altered, defsced or covered by any other materiel

If employees have any questions concerning this Notice or compliance with any of its provisiEs,
they may communicate directly with the Public Employee Relations Board, located at I100 4"'

Street, SW, Suite E630; Washington" D .C. z$24,Telephone: (202) 727 -1822.

BY ORDER OF THE PUBLIC EMPI,OYEDREI.A.TIONS BOARI)

Washington, D.C.

Mav 28- 2013

By:


